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PER CURI AM

In a nulti-count, nulti-defendant indictnment, Melvin Edward
Canmpbel | was charged with conspiracy to manufacture, possess, and
distribute nore than five kil ograns of cocaine and nore than fifty
grans of cocaine base in violation of 21 U S C. 88 841(a)(1)
841(b) (1) (A, and 846. The indictnment alleged that Canpbell was a
source of cocaine for Shirley WIlianms, a co-defendant, fromthe
m d- 1980s until 1988 and then again in 1991 and 1992. During the
course of the trial of Canpbell and three co-defendants, the
government filed a one-count information chargi ng Canpbell with an
unl awful use of a communications facility, a telephone, in the
comm ssion of a controlled substance felony in violation of 21
U S.C. 8§ 843(b). Campbell pled guilty to the one-count information
pursuant to a plea agreenent in which the governnent dism ssed the
prior charges. The Sentencing CGuidelines provided for a base
of fense | evel of 12 and a gui deli nes range of inprisonnent of 12 to
18 nont hs. The district court, the Honorable David S. Doty,



presi di ng, departed upward fromthe guidelines range and i nposed a
48-month term of inprisonment. Canpbell appeals.

Canmpbel | contends the only crimnal conduct to which he pled
guilty was use of a telephone in a drug felony in 1986, prior to
the effective date of the Sentencing GQuidelines.® In his guilty
pl ea, Canpbell acknow edged use of a tel ephone in a drug felony in
1988, but clains it was in cooperation with the police in an
investigation of Shirley Wllians. Canpbell thus argues there was
no underlying conm ssion of a drug felony because his actions in
1988 were done in cooperation with the police.

The factual basis for Canpbell's appeal is that in his plea
col l oquy, when asked if he used a tel ephone to arrange drug deal s
with Shirley Wllianms in 1988, Canpbell testified, "In '88, when
the police -- yes." Plea Tr. at 17. However, we find the district
court did not clearly err in its factual determ nation that
Canmpbell commtted crimnal conduct after the Novenber 1, 1987
effective date of the Guidelines. See United States v. Wayne, 903
F.2d 1188, 1196-97 (8th Cr. 1990) (clear error standard on revi ew
of factual findings as to timng of crimnal activity). The plea
agreenent stated "the defendant agree[s] that he utilized the
tel ephones to discuss the sale and distribution of cocaine with
Shirley WIllians during the years 1986 and 1988, and that said
di scussions were part of the conspiracy charged herein.” Pl ea
Agreenment at 1 (enphasis added). The plea agreenent al so stated

'Canpbel | concedes that, even if his appeal succeeds, the
| ength of his sentence would not change because the district
court clearly stated its intention to sentence Canpbell to a 48-
month term of inprisonment under pre-Cuidelines |law, which is
within the applicable statutory Iimts for a violation of 21
US. C 8§ 843(b). See United States v. Dunlop, 960 F.2d 55, 56
(8th Cir. 1992) (district court may inpose a pre-Cuidelines
sentence in accord with the Guidelines if within statutory
limts). Rather, Canpbell seeks to gain certain advantages of a
pre- Gui del i nes sentence, such as eligibility for parole under 18
U S . CA 8 4205(a) (West 1985).
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"[t]he defendant understands that he wll be sentenced in
accordance with the applicable sentencing guidelines under the
Sentencing Reform Act of 1984." 1d. at 3. Canmpbel | does not
challenge the validity of this plea agreenent. Finally, the
district court also properly relied on testinony at trial by
Canmpbel | ' s co-conspirators, which was subject to cross-exan nation
by Canpbell's | awer, that Canpbell had been involved in crimnal
activity well after Novenber 1, 1987. See United States v. Dail ey,
918 F.2d 747, 748 (8th Cr. 1990) (district court may rely upon
evi dence presented at trial in sentencing). W hold the district
court properly applied the Sentencing Guidelines in sentencing
Campbel | for his conviction under 21 U . S.C. § 843(b).
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